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Putting the New Governance Act into Context:


The Long History of Opposition


to Government Assimilation Policies


Understanding Why First Nations Oppose Minister Nault’s Governance Bills:

Since 1969, the vast majority of First Nations in Canada have consistently opposed “piecemeal changes” to the Indian Act. This paper sets out the history this opposition, the current landscape of opposition, as well as information on the government’s intentions. 

We begin with an analysis done by Anasazi, a publication on issues impacting the Aboriginal Com-munity. “To fully appreciate the implication of Ottawa's current ‘blitzkrieg’,” Anasazi says,  “one needs to refresh one's memory about what the ‘White Paper of 1969' was all about. The parallels between what was intended then and what is taking place now are unmistakable.”

Jean Chretien started his political life in 1968 as Minister of Indian Affairs in Pierre Trudeau's

cabinet. At the time, the “Quebec Question” loomed large. Trudeau wanted to remove any thought of Quebec having special status. It would be inconsistent to take away special status from Quebec and leave special status for Indians.

This view merged with a document called The Hawthorne Report, which recommended that Indians should fall under the jurisdiction of the provinces. The White Paper concept was the product of this union.

The White Paper proposed getting rid of the Indian Act and s.91(24) of the Constitution Act because of the special legal status they give to “Indians”. Indians would be made full-fledged citizens of the provinces since there would be no further federal involvement. Reserves would become rural municipalities. 

	Coupled with this move was a process of fulfilling “treaty land entitlement”.  The Treaties then could be filed in the archives as historical artifacts. 




Reserve lands would be first transferred to the new municipali-ties with some federal oversight in the first step, then the federal trust responsibility to protect the land base would be withdrawn entirely. Individual land holders on reserve would be given deeds to their lands.

Coupled with this move was a process of fulfilling “treaty land entitlement”, and, as Anasazi puts it, the Treaties “then could be filed in the archives as historical artifacts.” 

The backlash from First Nations leaders became organized, Canadi-an churches became vigorously involved, and before the White Paper could be passed in Parlia-ment, several hundred First Nations leaders succeeded in getting a meeting with Prime Minister Trudeau in 1971. 

Trudeau concluded the meeting by saying, “I already have taken more time than I should this afternoon, but let me just say that we will be meeting again and we will be furthering the dialogue. And let me just say we're in no hurry if you're not. A hundred years is a long time and if you don't want an answer in a year, we'll take two, three, five, ten or twenty - the time you people decide to come to grips with the problem. We won't force any solution on you because we are not looking for any particular solution.”

The Chiefs interpreted this to mean the White Paper was dead. What really happened was that it went underground, and now 33 years later, it has arisen from the dead. 

A new federal strategy emerged after the meeting with Pierre Trudeau. Senior bureaucrats were instructed to develop a plan for careful dismantling of the Indian Act. A new funding program for consultation was set up. Leaders thought the purpose was to give government an opportunity to hear their views. 


Getting Bands ‘On Side’

In fact, as Anasazi notes, the strategy was intended to identify groups which were ready “to revisit the principles of the White Paper.” A band-by-band and region-by region approach was adopted “for judicious use of funding that would, in time, get Aboriginal groups on side.”

Many provinces had also reacted negatively to the White Paper because of the financial costs they were expected to assume. The new strategy was to soft-step around the issue by “deliberately furthering an evolutionary process of provincial and Indian inter-involvement.” 

An exchange of letters between Minister Bob Andras and Prime Minister Trudeau dated July 13, 1972, confirmed that the “principles of the 1969 position remain firm”. Anasazi also reveals a progress report to the federal Cabinet dated May 27, 1976, reporting that a process was underway to erode the Indian Act piece-meal. It also noted that the aim was to end federal trusteeship for Indian lands and monies. 

The National Indian Brotherhood reacted with a policy that is still quoted today: “No piece-meal amendment to the Indian Act.”

The Cabinet document instructed Ministers to keep things "low-key" and to talk about "process", but never to reveal the objectives of the federal initiatives. This was necessary if the government was “to avoid a Native backlash like that against the 1969 paper.”

“Since the 1970s, there have been many attempts to move ahead with the so-called principles of the White Paper,” Anasazi notes. These have had various degrees of success. Some legislative initiatives were aborted, mostly as a result of intervening federal elections or First Nation resistance. 

	The Cabinet document instructed Ministers to keep things "low-key", to talk about "process", but never to reveal the objectives of the federal initiatives. 

This was necessary if the government was “to avoid a Native backlash like that against the 1969 White Paper.”




These included the Chartered Lands Act of 1984, the Governance Act of Bill 52, also 1984, Bill 79 which targeted the Indian Act, the Nielson Program Review of 1985 followed by the “Lands, Revenues and Trust Review” which con-tinued under various names until Minister Robert Nault pulled the plug on AFN funding and called an official end to the public process. 

Actually, Minister Ron Irwin had come to a similar conclusion. The several decades of "softening up" had gone far enough. There would be no more years of "consultations" supported by federal money. In fact, the process embarked on in 1971 had failed. For example, as of 1993, $50-million had been spent to produce governance framework agreements, but no actual deals resulted and none were in sight at the time.

When Irwin defended making the Nisga’a people taxable as part of a self-government agreement, Paul Martin made it clear. The Finance Minister said, “Forcing Natives to pay income tax is part of the pro-cess toward self-government .... it's obviously tied to self-government.”

The question of taxation is more than a small part of the governance initiative. With no more Indian Act, the immunity from seizure of property and taxes would also disappear. The planned Govern-ance Act will not only result in local property taxes according to federal documents, but also income taxes levied by the federal Govern-ment and provinces. This is the price to be paid, they say, for freedom from discrimination.

The Land Management Act will provide the former band councils, now acting as local municipal councils with a source of revenues in addition to what they can raise from local taxes and other levies.

Once reserve lands are privatized and fully in the hands of a municipal corporation, they can be managed as profit-making assets. Revenues can be raised by leasing or even selling lands to businesses and developers. 

The expectation also is that municipal managed land could be used as collateral for loans provided by banks, trust companies and other kinds of lenders. If such lands are forfeited because of unpaid loans, the lender presumably is free to put them to whatever use they choose.

Because DIAND had concluded that consultation “didn’t work”, Irwin's 1995 "self-government" policy was an  in-house creation that was sprung on First Nations without the pretense of consultation. He said his Cabinet-approved policy would result in converting First Nations to local entities “more on the line of municipal governments”. 

Irwin’s objectives were still being pursued actively during Jane Stewart's regime as Minister, with the baton passed to Robert Nault.

The difference between the White Paper and the current federal initiative is that the White Paper’s objectives were clearly stated. Everybody “got it”. Mobilization to challenge it was easy to organize. Government learned its lesson, however, and has disguised the new initiative in clever disguises. 

As Anasazi puts it, the same principles of the White Paper “have emerged as separate elements on the government assembly line. . . Now that all the components are manufactured, they can be assembled as an end product to reveal the same old White Paper Frankenstein from which there is now supposed to be no escape. What once was ‘optional’ is now ‘non-optional’.”

All the talk of a nation-to-nation relationship, the partnership of Gathering Strength, recognition of Treaties, aboriginal title, jurisdic-tion of First Nation governments, and all the rest have been “tossed into the federal dumpster,” Anasazi says. The White Paper objectives are ready to be imposed. 


Where Is This Going?

Toward making First Nations land-owning corporations subject to provincial law, that’s where, according to the Anasazi analysis of the drafting guidelines being used for the new “Governance Act”. “Because it will entirely replace the "Indian Act", any continuing relationship that Aboriginal communities have with the Federal Government will, at best, be temporary and transitional. The only other place for incorporated local governments to end up is as creatures of the provinces.”

Anasazi notes that the governance initiative is the only part of the iceberg which is visible, and that a “toxic brew” of other initiatives is in the works below the surface. First there is what is known as “Own Source Funding”, meaning making First Nations responsible for an increasing amount of their own revenues, reducing the federal spending. 

More sinister is a proposal for a new law which would define precisely what the federal govern-ment wants sections 25, 35, and  91(24) of the Constitution Act to mean. This could limit the powers of the courts to interpret the meaning. 

Another federal document sets out the plan to “give certainty” to historic Treaties by defining them as extinguishment agreements whose intent no longer can be disputed by First Nations or interpreted by the courts.

	All the talk of a nation-to-nation relationship, the partnership of Gathering Strength, recognition of Treaties, aboriginal title, jurisdiction of First Nation governments, and all the rest have been tossed into the federal dumpster. 

The White Paper objectives are ready to be imposed. 



The Recent Battleground

Actually, Nault had been giving signals of his intentions as early as April 2000, when he told the Ottawa Citizen that recent Supreme Court rulings offered “an opportun-ity to dismantle the Indian Act”. 

The Corbiere decision shot a big hole in the Indian Act and provided incentive to reignite the dismantling exercise. “The reasoning in Ottawa is that this will head off other ongoing litigation that would accomplish the same result over the longer haul,” Anasazi reports. .

The Corbiere decision was based entirely on the Indian Act. The Supreme Court itself said that had aboriginal rights been pleaded, there well could have been a very different verdict. The Governance Act Nault is introducing would make all First Nation governance subject to the Charter of Rights and Freedoms, cutting off any governance based on right. 


January, 2001

By January 2001, the DIAND process had been refined into a “two-track process”. The governance initiative was to be linked to an economic development strategy based on the expectation that provinces and private enterprise would enable the residents of former reserves to become self-supporting. 

Anasazi reports an interview in which Nault said, “First Nations have to be self-sustaining; have to have an economy of their own, have to have resources to be an effective government”. 

The second track, the Minister said, would lead to “stable government”. Nault defined the phrase: “Stable governments in a modern context obviously have accountability structures; have abilities to raise revenues through taxing their constituents; have abilities to put businesses in the communities that is agreeable to Native and non-Native business people.” 

The federal plan would, as Anasazi puts it, “transform reserves into places where ‘accountable’  and ‘stable’ local governments will preside over prosperous, employed and tax-paying residents. The medicine prescribed to reach this happy state is to be force-fed to First Nations because the Minister apparently knows what is best for them.”

Nault’s dreams of economic development could amount to nothing more than a blank promise. His predecessor’s approach to economic development issues, as set out in Gathering Strength, was to place a large emphasis on training for jobs. 

Robert Nault's answer to economic deprivation on reserves is supposed to be the  Land Management Act passed by Parliament in 1999 with-out any pretense at consultation other than with the fourteen Bands who wanted a new land regime.

As Nault’s leaks and hints to the media that he would proceed with a “Modern Governance Act” to be passed in the fall of 2000 mounted, AFN Vice-Chief Charles Fox of Ontario wrote to Nault asking about his intentions, and cautioning him against embarking on a governance initiative without involving First Nations from the very outset, including the establishment of goals, objectives, process and timelines. 

Nault replied that Fox shouldn’t worry. The government’s approach would not be unilateral. First Nations would be consulted. 


February, 2001

AFN National Chief Matthew Coon Come met with the Minister on February 2, 2001. The Minister described the initiative “as an interim step toward self-government”. While he would consult with First Nations, he also was going to go directly to the membership through Internet technology. 

Nault complained about previous consultation processes as being too expensive and taking too long. The ideal, he said, would be for Coon Come to agree to a tight working group between Indian Affairs and the AFN. 

More worrisome was Nault’s statement that he would get a Cabinet mandate in March – before consultations – and would only consult once he had a mandate. By then, the parameters would have been well-defined. 

Coon Come said they should be working on an action plan to implement the Throne Speech, and that a working group could decide what could be done jointly.


March, 2001

On March 22, 2001, the National Chief wrote the Chiefs of Canada to confirm that the AFN had not made any statement of support for the proposed legislation. In fact, the short timeframe and the paternalist-ic and unilateral approach the government was taking could only lead to a flawed outcome. 

He said the government should be building on existing recommenda-tions, such as those of the Royal Commission on Aboriginal Peoples. 

The next day, Coon Come wrote the Prime Minister, cautioning against endorsing a plan made without First Nations involvements. He assured the Prime Minister First Nations people were willing to work for change, but had to have meaningful involvement.  

Since then, the Assembly of First Nations has been explicit in saying it is not working with the Minister. “The AFN does not have a mandate to enter into formal, joint working arrangement. Any mandate would have to come from First Nations Chiefs in Assembly,” has been the position..

	“Start over. Work together with First Nations on goals and process,” was the AFN message.

“There’s only one option: focus on my plan, promote it, implement it,” the Minister replied.




By the end of March, 2001, Nault had announced he had received his mandate from Cabinet and by the end of the year would be sending to Parliament a new “First Nation Governance Act” which would fundamentally change the current Indian Act. 
Nault said this was being done because of the Supreme Court of Canada Corbiere decision and some of the pressing accountability issues across Canada. 


April, 2001

In a meeting between Indian Affairs officials, leaders of First Nations organizations, and the AFN’s Executive Committee on April 11, 2001, a preview of what was in the works was given by the bureaucrats. 

The reply from the First Nations leadership was that the initiative will not work unless it is driven by First Nations, within a timeframe determined by First Nations and expanded to cover governance as defined by First Nations. Any meaningful process, they said, would have to deal with implemen-ting treaty and aboriginal rights. Any moves to bypass First Nation leadership would be counter-productive and provocative. 

“Start over. Work together with First Nations on goals and process,” was the message.

Minister Nault responded on April 20 with a letter accusing First Nation leaders of playing politics. There was only one option: focus on his plan, promote it, implement it. He reconfirmed he would not be dealing with First Nation leadership. 

On April 30, 2001, the Minister announced in Siksika, Alberta, the consultation plan which he intended to use. He said he had no pre-determined outcome and that the consultations would address the “scope, options and interests” to be dealt with in the legislation he planned to introduce in the autumn of 2001. 

There would be a five-phased process ending in March, 2003. The first phase, internal consultation in the Department, had already ended. 

The next phase would be ten teams doing public consultations until August. This would happen with First Nation members both on and off reserve, non-members living on reserves, organizations and other agencies, departments and municipal/provincial governments.

The results would be compiled in September and October, and then the Bill would be introduced in Parliament. The Minister did not explain how this would be possible, since it would take several months to convert the feedback into a Memorandum to Cabinet with drafting instructions, and then several more months of drafting.  

Nonetheless, the Minister said he expected to see the Bill studied by a Standing Committee through the Spring of 2002, with immediate passage by Parliament. The final phase would be drafting of the regulations and consultation before proclaiming them as law.


May, 2001

The day following the Minister’s announcement, AFN National Chief Matthew Coon Come spoke to the Chiefs Of Ontario Special Assembly On Governance in Ottawa. He acknowledged the Ministers “no predetermined out-come” remarks, but said the Minister’s  most recent corres-pondence “makes it clear his agenda is fixed on Indian Act amendments. We have to ask ourselves, ‘Can we trust the Minister?’”

Coon Come noted that self-government has always been a priority and a goal for First Nations, and that it is is an inherent right. “In Canadian law, our right to self-government is recognized and affirmed in s. 35 of Constitution Act 1982.” Yet the current relation-ship between First Nations and Canada does not recognize or pro-mote real First Nations governance. 

There was no doubt change was necessary, the National Chief said. “First Nations know the problems with the current arrangement first-hand because we have to work and live under these restrictions every day.  We know from direct experience the changes that are needed to improve the lives of our citizens and strengthen our Nations.” However, it had to be First Nations who led the way to change. 

“We have serious concerns with the Minister’s proposed legislative process on First Nations ‘Gover-nance’,” Coon Come said. “First and foremost, it is not about Governance.  The focus is on increasing First Nations accountability to the federal government and the general public, while reducing the government’s liabilities, obligations and responsibilities to First Nations.” 

The Minister’s proposal did not “reflect the First Nations’ vision or understanding of Governance,” but rather “continues to reflect his colonial mentality.” He likened the proposal to the 1969 White Paper. 

“Remember that the AFN’s mandate is pursuing our inherent, treaty and aboriginal rights including Treaties, Treaty Implementation and Self-Government,” Coon Come told the Ontario chiefs. But, “The Minister says that’s not what this process is about.” He suggested the Minister should start with the Royal Commission on Aboriginal Peoples Recommendations.

A major concern, Coon Come noted, was that the federal government has clearly stated: this legislation will not be optional.  “This legislation will be imposed on First Nations. That may very well violate the Treaties and self-government negotiations.”  

The standards for fair consultation were a major concern. The National Chief posed the questions: “How would it be determined if First Nations had indeed been consulted fully and comprehensively? How will this be measured?  How will First Nations have a say in these standards? 

“If First Nations participate how will the Minister and federal government ensure that what was said in the consultations makes it into the proposed legislation?  How will the federal government ensure there is full and informed consent from First Nations for any proposed changes?” 

Coon Come warned that the Minister’s initiative “has the potential to create division among First Nations and this must be avoided at all costs.” While some diversity was to be expected, “We must find a way through that diversity to a common goal of protecting our inherent,

treaty and aboriginal rights.  



Chiefs Meet in Vancouver

A week later at the May 2001 Confederacy meeting in Vancouver, a resolution was passed which expressed strong disapproval of the “unilateral and arbitrary” manner in which the government has decided to proceed with its Governance Act.

The Confederacy rejected the process Minister Nault was following. It called for the AFN leadership to meet with the Prime Minister, a boycott on the Nault process, lobbying, and public education. 


The Heavy-Handed Approach
In a letter to the Prime Minister on 15 May 2001, the Mi’kmaq, Maliseet and Passamaquoddy First Nations of the Atlantic Policy Congress almost immediately denounced “the heavy-handed approach” of the Minister of Indian Affairs and proposed an alternative process. 

	The DIAND Governance Initiative is the 2002 White Paper.

We need strong national action to counter the federal plan. 

First Nation mobilization and international attention are needed. 




They objected to the too-short timeframe for meaningful consultation, the fact Indian Affairs had already decided the topics for consultation, and the Bill would pre-empt First Nations developing their own governance structures and legislation by imposing a one-size-fits-all imposed system for all First Nations.

 “Governance is about people who are governed, not a system im-posed,” they wrote. The partnership principles called for in the federal policy “Gathering Strength” “appears to have been rescinded by Cabinet.”

At the same time, the Atlantic chiefs were critical of National Chief Coon Come’s efforts to counter the government’s “dictatorship approach”. 

They wrote, “The First Nation Governance Initiative is the 2001 White Paper Policy and we need strong national action to counter the federal plan.” First Nation mobilization and international attention were needed, they said.

The Congress also criticized Minister Nault for funding cuts which would muzzle the political voice of the Atlantic chiefs. A five-year funding agreement for $720,000 annually for core staff and all-Chiefs meetings had ended on March 31, 2001. 

Nault had decided to cut the funding to $200,000 for the year and defer until December 31 any decision on funding beyond that. The Minister seemed intent on pursuing “an adversarial relation-ship” and building “on a legacy of colonialism.” 

They warned that the Minister’s attitude “will only give legitimacy to more radical elements in our communities which do want violent conflict and view Canada as a racist state.”


A Strong Voice in Halifax


July, 2001
A strong position was reiterated and ratified at the annual general assembly in Halifax in July 2001 in “Resolution 3". This resolution directed the AFN Executive Committee to inform the Minister and the Prime Minister that the Chiefs had rejected the Nault Initiative. 

It added, “Be it further resolved that Canada join with us, in a respectful and effective way, to build a process that:

� 
meaningfully addresses the implementation of our inherent right to self-determination, and respects and honours the true spirit and intent of our inherent Aboriginal title and rights and Treaty rights as recommended by the final report of the Royal Commission on Aboriginal Peoples; and
� 
addresses the full range of changes which need to take place in relation to the Indian Act so that First Nations no longer face the barriers which have been created by the Act as we seek healing in our communities, economic development and good accountable governance;
�  addresses the need for Canada to recast its policies and  institutions so that these policies and institutions more directly support First Nations recognition of our right of self-determination;
�  is directly linked to the fundamental land, Aboriginal title and Treaty rights which are of critical importance to our inherent sovereign Nations and to Canada as a whole;
�  supports the efforts of First Nations to implement self-determination through our laws and institutions on the local, community, regional, national and international levels; and
is implemented through a process that is truly respectful of our Nations and their inherent right of self-determination, which incorpo-rates more appro-priate timeframes and which repre-sents a true nation-to-nation re-lationship between Canada and all First Nations, as recommended by the Council of Elders.

The government did not reply to the AFN resolution.

Afterward the Assembly adjourned,  the Executive Committee of the AFN gave a mandate to Satsan, vice-chief from British Columbia, to negotiate with officials at Indian Affairs to implement the resolution. 


September, 2001

Nault countered the Halifax resolution with a letter dated September 26, 2001, to leaders saying he had commenced a review “to examine all facets” of tribal councils and national and provincial organizations. Apparently assuming these entities were creatures of the federal government rather than independent corporations established by First Nation groupings, Nault said the aim of the review was to “enable your organization to contribute to more effective use of your funds.” 

To gain support for the move, Nault promised the chronically underfunded First Nations they would be tossed any bits of fat which could be trimmed off. 


November, 2001
On November 16, National Chief Coon Come and the Executive met with Minister Nault and reached agreed in principle about a set of “Cooperative AFN-DIAND Workplans”. Each plan had an enticing title implying that First Nations objectives were finally going to be dealt with by government.

One plan was called “Towards a Co-operative Approach on Government to Government Relations between First Nations and Canada: Governance Legislation and the Indian Act”.  A “Joint Ministerial Advisory Committee” would be established to draft legislation. 

The second plan was “Towards a Co-operative Approach on Govern-ment to Government Relations between First Nations and Canada: Aboriginal and Treaty Rights and Implementing the Inherent Right of Self-Government.”

The third plan, “Towards a Co-operative Approach on First Nations Social and Economic Conditions”.


December, 2001

These documents were presented to the Ottawa Confederacy meeting on December 6. National Chief Coon Come told the chiefs that the only workplan that had been agreed to was that relating to the governance process. 


The other workplans on the inherent right of self-government, treaties, and social conditions had not yet been reviewed by Indian Affairs. 

“I made it clear during our meeting that these work plans would be brought here to the Chiefs in Confederacy for review and the ultimate decision of approval or rejection,” he told the chiefs.  

In reply, many chiefs spoke of the danger of proceeding with the workplans when only the one dealing with the Minister’s governance legislation had been agreed to. Well down the garden path and with the new legislation well under way, the Minister could just turn his back on the discussions of inherent rights, treaties, jurisdiction, as had happened in Manitoba with the Framework Agreement Initiative. 



(A separate paper is available on the Joint Minister’s Advisory Group’s activities.)


The National Chief said that by participating in the process, the AFN could work towards making the new legislation enabling for willing First Nations, rather than being prescriptive like the Indian Act. 

“We don’t need the federal government to tell us how our leaders should be chosen,” he said. “Tell me, tell the Executive, where you stand and where you want to go,” he concluded.

In late December, Minister Nault poured more fuel on the fire by telling the media he thought Native groups were becoming too political. Money spent on political activities, he implied, could be better spent to deliver services in communities. “Most chiefs across the country would agree,” he said. 

Nault especially targeted the AFN: “What do they think their role is?” he asked. “I think a lot of those resources belong in the communities.” 


Legal Dangers In the Government’s Proposed Legislation


and the Potential for Violating Rights
Just prior to the December 2001 Confederacy meeting, the Chiefs of Ontario asked David Nahwegahbow to provide a legal opinion on the set of workplans. Nahwegabow was asked to examine the documents for the implications for inherent rights of First Nations if the AFN would accept the workplan. A second question was whether the document was consistent with a resolution passed at the AFN’s annual general assembly in Halifax in July, 2001. 

Nahwegabow’s legal opinion was that the First Nations Governance Act had the potential of violating First Nation aboriginal and treaty rights. He had already provided a preliminary opinion in April, 2001. At that time, the only official government documentation to be assessed for legal validity were the federal publications Key Aspects of the First Nations Governance Act; Core Elements for Governance and Accountability; First Nations Governance Act Initiative – Q’s and A’s, and Consultation Strategy for First Nations Governance. Nevertheless the information available had provided solid indication there would be the establishment of First Nations/ Bands or First Nations/Band governments as corporations; that their structures would be set out in law, along with election and procedural rules.

It seemed that although there might be legal challenges after the Bill was introduced or before it became law, it would be difficult to go to court until that had happened. Another possibility was drawing to the attention of the Minister of Justice potential legal implications. Or there could be a judicial review as to whether the so-called “consultation strategy” met legal standards of adequacy. 

This will be a significant issue, since Indian Affairs is obviously laying the groundwork for a legal test on consultation. Each meeting is carefully documented. For example, the meeting at Whitecap Reserve in Saskatchewan, at which some 40 persons showed up to see the Minister and five DIAND staff, is posted on the Internet at http://www.fng-gpn.gc.ca/CC_WDSFNJ20_e.asp . 

Names of participants were carefully noted. The document ends with a sworn “attestation” that the report reflects what was said at the meeting. 

The real question is will be whether the Minister heard the complaints and will act on them: time for consultation is too short and time allowed prevented input, the presentation too fast, not enough time to digest information, just one consultation permitted, too difficult to speak and be understood. Did the Minister hear only what he wanted to hear and ignored the rest? Will there be more money for urban services? What happened to the RCAP recommendations? Will there be ratification? How can there be accountability when funding is insufficient? What happened to the C-31 money that was promised? 

Nahwegabow warned in his April 2001 analysis that First Nation participation in the development and enactment of the proposed legislation could constitute or contribute to legal justification for infringement of inherent rights. It could also divert focus, and/or pre-empt the actualization of the inherent right to self-government.

	“The legislation is a vehicle through which the federal government will seek to promote its own narrow view of First Nation self-government. 

“It is totally inconsistent with recognition of the inherent right, the right of self-determination as an emerging norm in international law”. 




“The proposed legislation is a vehicle through which the federal government will seek to promote its own narrow view of First Nation self-government,” he wrote. “It is totally inconsistent with recognition of the inherent right and the right of self-determination as an emerging norm in international law”, mentioning the United Nations Draft Declaration on the Rights of Indigenous Peoples. 

DIAND’s consultation process is fundamentally flawed, he said. “It undermines the nation-to-nation relationship, rests total control in the hands of DIAND and suggests no significant role for First Nation Chiefs and Councils or First Nation organizations. Despite consistent First Nation objection, recognized by both the Penner Report and RCAP, this proposal ‘tinkers’ with the Indian Act.”

A significant difference is that the Federal Government is offering delegated powers, which is inconsistent with the inherent rights model of self-government. The line is, “Wouldn’t you rather to have the certainty of the power we offer rather than the uncertainty of what the courts might decide for inherent rights?” 

Given the experience with DIAND’s Inherent Right Policy and the Comprehensive Claims policy, there is cause to be skeptical about the statement that the new legislation is an “interim measure” or that it “will not affect treaty relations”, Nahwegabow cautioned.

There is no doubt, he said, that if the proposed legislation is enacted, it will infringe upon aboriginal and treaty rights unless it is successfully challenged in the courts as being constitutionally invalid because it violates section 35 of the Constitu-tion Act, 1982.  

The challenge to validity would be based on the fact that the law would deal prescriptively with internal matters of First Nation governance. That is to say, “it will prescribe how First Nations are to govern themselves, in relation to a range of matters, including leadership selection for example,” Nahwegabow notes. “This would infringe upon the aboriginal right of self-determination and self-government.”

While the Supreme Court of Canada has not yet ruled on the matter, the B.C. Supreme Court acknowledged the existence of an inherent right of self-government in the Campbell case, the constitution-al challenge of the Nishga Agreement by the now-Premier of B.C. Moreover, the Royal Commis-sion on Aboriginal Peoples recog-nized the existence of the inherent right of self-government and declared that things like elections and other internal governance matters – precisely those things intended to be legislated in the Minister’s proposal – were within the “core areas” of jurisdiction of First Nations.

The counter-argument is that the Indian Act has been regulating these matters of internal

governance for years, so what is the cause for concern now?

Nahwegabow says the crucial difference has to do with the introduction of section 35 of the Constitution Act, 1982. Section 35 “recognized and affirmed” Aboriginal and Treaty rights that were “existing” as at the date of the enactment of section 35 in 1982. 

In Sparrow, the Supreme Court set out the logical framework for deal-ing with these questions. It said that the first question to be determined is whether there is an existing Aboriginal and Treaty right. A right would be “existing” if it has not been extinguished prior to 1982. 

If there was such a right prior to 1982, it could be extinguished only if the Crown clearly and plainly intended to do so.

	The Royal Commission recognized the existence of the inherent right of self-government and declared that things like elections and other internal governance matters – precisely those things intended to be legislated in the Minister’s proposal – were within the “core areas” of jurisdiction of First Nations.




Whether First Nations continue to possess an inherent right of self-government is a question of fact and law, which must be examined on a case-by-case basis. One of the key considerations in that examination, however, is the impact of the Indian Act. Did the Indian Act prior to 1982 effect a blanket extinguishments of the inherent right of self-government?

Nahwegabow says this is doubtful because the legislation lacked the clear and plain intention to do so. This is important because if the Indian Act did not extinguish the inherent right of self-government, then it is likely an existing Abori-ginal and Treaty right that enjoys constitutional protection under section 35.

A second question set out by the Supreme Court was whether a violation of self-determination and self-government can be justified by the Crown  That does not mean that the right cannot be infringed after 1982. It can be infringed if the First Nation consents. Or, according to the Sparrow decision, Aboriginal and Treaty rights can be validly infringed by both federal and provincial legislation if such legislation can be “justified”. 

The Court developed a “justifica-tion test” for determining if a law violates section 35. There are two parts to the test. The first part looks at whether the law has a valid legis-lative objective or purpose. In the case of the governance legislation, the government might say the valid objective is something like “good governance, administration and accountability”. 

Given the current political climate and the focus – whether well founded or not – on First Nation accountability, courts could rule this is a valid legislative objective.

The second part of the test looks at the honour of the Crown, or the fiduciary aspect of the relationship between the Crown and First Nations. 

Given that the Crown has a fiduciary obligation to protect the rights of First Nations, is it appro-priate for the Crown to be infringing Aboriginal and Treaty rights with this legislation? 

In addressing this question the Supreme Court said there are further specific things that need to be examined, namely, has the First Nation been consulted, does the infringement cause hardship, and has the Crown paid the First Nation

compensation for the infringement.

The Supreme Court has also consistently maintained that

infringement must be assessed on a case-by-case basis looking at the specific circumstances of the First Nation or nation in question.

Therefore, how First Nations conduct themselves in respect of their inherent rights in the post-

1982 period has far greater legal consequences precisely because of section 35. First Nations will need to avoid conduct that can be interpreted as consent or acquies-cence to the extinguishment or in-fringement of their inherent rights.


The Standard for Consultation

So, a key issue is whether the Crown has fulfilled its duty to consult.

The danger of participating in any consultation process is that even if they don’t intend to do so, First Nations may be consenting, approving or acquiescing in the infringement of their inherent rights. 

	Clearly, Minister Nault and the Department of Justice would much prefer to have the approval of the Chiefs. 

Without that approval, there would serious doubt as to the constitutional validity 

of any governance legislation.




In Delgamuukw, the Supreme Court said the Crown duty to consult could vary in the degree of approval required by First Nations: at one extreme, it could mean simply informing the First Nation about the infringement with no approval being required, or at the other extreme, it could mean requiring First Nation consent to the infringement.

The Court gave wildlife legislation as an example of an infringement which would require consent. Arguably, because of the intrusiveness of the measure, consent of individual First Nations should be required, for example, through membership ratification votes. However, a court might accept something short of outright consent.

Nahwegabow felt it was “highly doubtful” that the consultations to date are adequate in terms of section 35. First of all, the proposal to bypass chiefs and councillors and to consult directly with individual members is disrespectful of the political authority of First Nation governments. 

This is not acceptable, especially when it is those governments that stand to be most impacted by the Minister’s Proposal. “This goes against the honour of the Crown,” he said. As well, reports on consultations to date indicate a very marginal level of participation, even by individual First Nation members, probably insufficient to justify the infringements. 

Clearly, Minister Nault and the Department of Justice would much prefer to have the approval of the Chiefs. Without that approval, there would serious doubt as to the constitutional validity of any governance legislation.

Therefore, Nahwegabow cautioned, “Engaging in any consultation process could prove hazardous to the inherent right of self-government. In short, it gives the Crown a licence to infringe.”

Before entering into consultations, First Nations should insist on some

guarantees from Minister Nault, in writing, that he would not proceed with the proposed legislation without some agreed upon level of approval. Otherwise there is a danger that the Minister will proceed unilaterally and he will be able to argue that he consulted First Nations, even if there is widespread disapproval of the proposed workplans.

Unfortunately, the proposed cooperative workplans had some serious problems. “There is no guarantee or any assurance whatsoever that the Minister will only proceed with the governance bill if he has a degree of the support of First Nations. In fact, there is no guarantee that he will listen, let alone consider, First Nation input. 

The workplans seemed to be based on “blind trust”, Nahwegabow wrote. “Given the unilateral

tendencies of this Minister and his government, First Nations should insist on at least approval by the Assembly of Chiefs” before consultation would be deemed to be adequate. 

The workplan called for a “joint announcement”. The announcement which was eventually released unilaterally by the Department, adding to the Chiefs case for withdrawing from the Joint Minister’s Advisory Committee. 

One of the key messages would be that “the AFN supports changes to enable good governance of First Nations.” 

This sort of announcement in itself will give political weight and probably legal weight to Crown assertions that it has satisfied its duty to consult in respect of the proposed legislation. 

Commenting on the other two work-plans in the proposed package, one dealing with “Aboriginal and Treaty Rights and Implementing the Inherent Right of Self-Government” and the other “First Nations Social and Economic Conditions”, Nahwegabow noted there was no linkage between them and the governance legislation. In other words, acceptance of the legislation by First Nations was not contingent upon the government moving on rights and self-government. 

“It will be open for the Minister to satisfy his duty to consult on the FNG Proposal, by getting a buy-in from First Nations on work-plan no. 1, then, abandoning the other two initiatives once the FNG Proposal gets enacted into law,” Nahwegabow warned. 

	“The federal proposal if enacted into law will potentially infringe upon First Nation Aboriginal and Treaty rights, namely the inherent right of self-government.” 




Furthermore, “The other serious problem is the Minister does not have the mandate from Cabinet to deal with either of them.”

“The federal proposal if enacted into law will potentially infringe upon First Nation Aboriginal and Treaty rights, namely the inherent right of self-government.”


What Did the Chiefs Mandate?

The second part of the legal opinion dealt with the question as to whether the workplan process was consistent with mandates of the Chiefs in assembly.

Nahwegabow said the Halifax resolution had opened the door to a joint process, but there was a requirement to operate within the parameters set out. The proposed Governance Initiative was rejected, but the workplan seemed to continue with the Nault process of consultations as the basis for the first phase of Indian Act amendments. . 

A more serious fault was seen in the absence of emphasis on inherent rights, Aboriginal title, Treaties, and the inherent right of self-determination as recommended by the Royal Commission on Aboriginal Peoples.

It was found curious that Nault had no mandate to proceed with the subject matter of the last two workplans. Only the plan dealing with Indian Act amendments had legitimacy within the federal system. 

Finally, the joint process of the workplans did not define high standard of conduct required for consultation and justification because of the high potential for infringement of inherent rights. For example, the level of approval required before the legislative initiative is allowed to proceed should be defined. 

These standards are required because Nault’s current process offends the honour of the Crown and the duty to consult. 

In short, Nahwegabow’s opinion was that the Executive of the AFN did not have the authority to enter into the workplan agreements. If it wished to recommend that the AFN enter into the arrangement with the Minister, it should seek specific authority from the Chiefs. 

	Some Major Points

Nahwegabow set out some major points which must be kept in mind by First Nations.


1. Section 35 of the Constitution Act, 1982 can be a two-edged sword. How First Nations conduct themselves in respect of their inherent rights in the post-1982 period has far greater legal consequences precisely because of section 35. First Nations will need to avoid conduct that can be interpreted as consent or ac-quiescence to the extinguishments, or more likely, the infringement of their inherent rights.

2. The government’s Governance Proposal, if enacted into law, will potentially infringe upon First Nation Aboriginal and Treaty rights, namely the inherent right of self-government. The workplans would have established a process for the Crown to do consultations which did not have adequate safeguards for First Nations. After consulting at this low standard, the Crown could say that it had satisfied its constitutional duty to consult because the First Nations had agreed with the standard used.

3. Engaging in any process of consultation could prove to be hazardous to the inherent right of self-government. No one knows what standard of consultation the Courts would find to be sufficient to say the First Nations agreed with infringement. First Nations have to be careful about giving the federal government a license to infringe on their rights. 

The bottom line: the workplans provided for the continuation of the Governance process, did not give priority to inherent rights or even link the governance process with rights, and did not define a high standard for the consultations. 







The Corbiere decision was based entirely on the Indian Act – the Supreme Court itself said that had aboriginal rights been pleaded, there well could have been a very different verdict. 





The Governance Act Nault is introducing would cut off any governance based on right. 





The Minister’s Bill is not about Governance.  The focus is on increasing First Nations accountability to the federal government while reducing the government’s liabilities, obligations and responsibilities to First Nations. 





“Be it further resolved that Canada join with us, in a respectful and effective way, to build a process that meaningfully addresses the implementation of our inherent right to self-determination, and respects and honours the true spirit and intent of our inherent Aboriginal title and rights and Treaty rights as recommended by the final report of the Royal Commission.”


David C. Nahwegahbow is a partner in the firm of Nahwegahbow, Nadjiwan and Corbiere on the Nipissing Reserve, North Bay, Ontario; 705.753.9802, fax -9783, � HYPERLINK mailto:dndaystar@nncfirm.ca��dndaystar@nncfirm.ca� .





Thanks also to the Atlantic Policy Congress, whose website is at � HYPERLINK http://www.apcfnc.ca/��http://www.apcfnc.ca/.�





Thanks to the Assembly of First Nations, � HYPERLINK http://www.apcfnc.ca/��http://www.afn.ca/Programs/Governance/Federal GovernmentGovernanceAct.htm� for its  website on the federal governance initiative.





Thanks to Roger Obonsowin and Eagle Shield from Anasazi, Obonsawin Irwin Consulting, 416.591.6995, fax - 7438.





Fact Sheet on Potential Implications


of DIAND’s Proposed First Nation Governance Act





The proposed legislation would exchange self-government based on rights for a municipal type government based on delegated powers. 





No commitment of funding for the very expensive implementation of DIAND’s proposed legislation.


 


Cancels Crown’s fiduciary obligations 





Changes status of bands and First Nations to corporate entities or municipal-style councils. 





Sets up a cosmetic consultation process in order to we have consented to giving up our rights – but the decisions have already been made. 





The proposed Governance Act is linked to other still-secret plans, which, in combination, will remove rights guaranteed by Treaty and Constitution.





– Adapted from the Atlantic Policy Congress of First Nation Chiefs


December 2001









